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THE SPEAKERS
Managing PartnerJERRY BOTHA

Jerry is the Managing Partner of Tax Consulting South Africa and has over 25 years’ experience

in the field of taxation and remuneration. He holds his own FSCA License, is a Master Reward

Practitioner and has served on the Executive of the South African Reward Association (“SARA”)

for more than a decade, Chairs the SARA Employee Benefit Committee, and is a Certified

Payroll Practitioner and Tax Practitioner. He also authored the LexisNexis textbook

on ‘Expatriate Tax’ which includes a component on international remuneration methodology,

as well as advised many large South African and multi-national businesses on complex and / or

best practice solutions concerning remuneration, benefits and taxation.



2022 BUDGET REVIEW | HIGHLIGHTS

• SARS still mostly interested in Personal Income Tax:
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2022 BUDGET REVIEW | HIGHLIGHTS CONT.

• How did we get through Covid?
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2022 BUDGET REVIEW | HIGHLIGHTS CONT.

• Are we stealing from tomorrow?
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2022 BUDGET REVIEW | HIGHLIGHTS CONT.

• Trifling changes targeted at expatriates:

HOSTED BY:MARCH 2022 | ALL RIGHTS RESERVED



2022 BUDGET REVIEW | HIGHLIGHTS CONT.

• International audits

HOSTED BY:MARCH 2022 | ALL RIGHTS RESERVED



HOSTED BY:MARCH 2022 | ALL RIGHTS RESERVED



Residents

• Tax on income from worldwide sources.

• Capital gains tax on the disposal of all assets (excl. personal use assets).

Non-Residents

• Taxed on South African source income only.

• Capital gains tax on fixed property located in South Africa /assets of permanent

establishment.

• No other capital gains tax.

• No world-wide tax even on remittances.

• No donations tax and / or estate duty.

TAX RESIDENCY RULES
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TAX RESIDENCY RULES
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In Bloch v SIR 1980 42 SATC 7 at 14, the court confirmed the onus on a taxpayer –

“discharged on the ordinary basis applied in civil cases, that is, on a balance of

probabilities”.

The Special Court in ITC 43 held that – “in the case of all things being equal we are

bound to decide in favour of the Commissioner. Therefore, we are of opinion that the

assessment must be confirmed.”

(emphasis added)

BURDEN OF PROOF | CASE LAW EXAMPLES

Supreme Court Of Appeal | Law Considers “Objective” & Not “Subjective
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CAN YOU RELY ON SARS?

Marshall and Others NNO v SARS (CCT208/17) [2018] ZACC 11

The Constitutional Court drew the following conclusion in respect of the utilisation

of SARS Interpretation Notes:

“Why should a unilateral practice of one part of the executive arm of government

play a role in the determination of the reasonable meaning to be given to a

statutory provision? It might conceivably be justified where the practice is

evidence of an impartial application of a custom recognised by all concerned,

but not where the practice is unilaterally established by one of the litigating parties.

In those circumstances it is difficult to see what advantage evidence of the

unilateral practice will have for the objective and independent interpretation by

the courts of the meaning of legislation, in accordance with constitutionally

compliant precepts. It is best avoided.”
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WHAT IS A CRIMINAL OFFENCE | SECTION 234 (2)
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WHAT IS A CRIMINAL OFFENCE | SECTION 235
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• Onus of proof on taxpayer, balance of probabilities;

• Objective evidence carries weight with tax court;

• SARS view is best ignored in understanding law; and

• Negligence can now constitute a criminal offence.

Our practice’s approach is proactively aimed at what happens in tax court, which

invariably happens during a SARS audit.

SUMMARY OF PRINCIPLES
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Residents

• Tax on income from worldwide sources.

• Capital gains tax on the disposal of all assets (excl. personal use assets).

Non-Residents

• Taxed on South African source income only.

• Capital gains tax on fixed property located in South Africa /assets of permanent

establishment.

• No other capital gains tax.

• No world-wide tax even on remittances.

• No donations tax and / or estate duty.

TAX RESIDENCY RULES
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TAX RESIDENCY RULES
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In the event of a cessation of tax residence, deemed disposal rules will take effect in

order to prevent tax avoidance. Where a natural or legal person is not resident in the

Republic, a liability in respect of CGT (Capital Gains Tax) will arise where a CGT event (a

disposal or a deemed disposal) occurs.

Items included in the exit tax are inter alia:

• Foreign fixed property;

• Shares;

• Unit trusts and other similar investments; and

• Trusts – depending on how they are set up and what is contained in them.

Items excluded from the exit tax are inter alia:

• South African fixed property in your own name;

• Retirement funds such as pension, provident, retirement annuity; and

• Cash.

‘EXIT TAX’| SECTION 9H OF THE INCOME TAX ACT
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LATEST DEVELOPMENTS | RESIDENCY CERTIFICATES

• Obtaining a tax residency certificate remains critical – for DTA purposes and to
request confirmation of non-residency in SA:
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LATEST DEVELOPMENTS | NON-RESIDENCY CERTIFICATES

• In 2021, for the first time, SARS started to issue certificate confirming that the
taxpayer ceased residency:
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LATEST DEVELOPMENTS | NON-RESIDENCY CERTIFICATES

• The request comes with a stringent verification process.

• What happens if SARS declines the application?

• SARS verification example:
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LATEST DEVELOPMENTS | NON-RESIDENCY CERTIFICATES

• Example cont.
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LATEST DEVELOPMENTS | NON-RESIDENCY CERTIFICATES

• Example cont.
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• Not every jurisdiction has a DTA in place with South Africa, so only if one has been set up is

the opportunity there to make use of it.

• The DTA is used in the instances where individuals who have the intention to return to South

Africa.

• Importantly, one must meet the requirements of the DTA to ensure that they can apply it to

exempt their foreign earned income from South Africa.

• This process must be done on an annual basis, whereby one must declare their foreign

income in SA and claim exemption.

• SARS is likely to then place the taxpayer under verification or audit whereby the taxpayer

must prove non-residency according to the tie breaker test, in Article 4 of the DTA.

• Deemed disposal CGT.

Internationally agreed legislation between South Africa and another country. 

The DTA is used to cease one’s tax residency with SA 

DOUBLE TAX AGREEMENTS (“DTA”)
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DOUBLE TAX AGREEMENTS (“DTA”)
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MYTH vs REALITY | WHY OPT TO APPLY THE DTA 
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CRITICAL IMPORTANCE | ARTICLE 4 - TIE-BREAKER TEST
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Financial Emigration has been recognized and confirmed by SARS as a process in which one can

cease their tax residency in South Africa, should one have a permanent intention to reside outside of

South Africa on a permanent basis.

• Once off process.

• Backdated financial emigration.

• Spouses both need to cease tax residency- conflict of intent;

• Keep all assets in South Africa after financial emigration.

• Able to financially emigrate without being a permanent resident or citizen of another country.

• By Financially Emigrating you are not cutting ties with SARS, you do continue to submit returns to

SARS to declare your local earned income.

• De-registration of your SA tax number is not automatically done.

• Only once you dispose of all your assets such as bank accounts, properties, trusts, shares

and policies, then you can deregister for tax in its entirety and not need to submit any tax

returns.

FINANCIAL EMIGRATION | WHAT IS IT ?
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POST-FINANCIAL EMIGRATION | NEW BANKING PROCESS

Final Remittance And Non-resident Banking Status Change

Once your FE application is completed, the banking institution/s that you are affiliated with

are notified of your tax residency status change. Thereon the relevant bank account/s

associated, will change status name, the account/s will be converted and designated as

Non-Resident. Upon status name change (depending on the banking institution) your

banking facilities will also change, and certain restrictions will apply. Once you have

completed your FE, you will be issued with an Emigration Tax Clearance Status Pin (ETCS Pin).

• This will allow you to remit up to R10million for a year from SA.

• And may be used to withdraw your RA if you are 3 years non-resident.

Exchange Control Outward Remittances

• New requirement of a SARS Tax Compliance Status (TCS PIN) for every capital transfer a

Non-Resident/Non-Tax Resident makes to offshore.

• The Financial Surveillance Department (FinSurv) released an Exchange Control Circular

(No. 8/2021) last year which shed more light on this change:

• previously the provision has been that individuals who formally emigrate were

allowed to transfer up to R10 million, or R20 million for a family unit, without the

requirement for a TCS PIN.

• Going forward, a TCS PIN would be required from cent 1.
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Retirement Funds in South Africa:

• Pension Preservation Fund;

• Provident Preservation Fund; and

• Retirement Annuity Fund.

3-YEAR “LOCK-UP” ON PENSION FUNDS | WITH EFFECT FROM

1 MARCH 2021
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LATEST DEVELOPMENTS | NEW EXIT TAX

National Treasury proposes new exit tax

• The 2021 TLAB introduced a proposal to tax retirement interests upon cessation of

residency.

• Similar to existing exit tax – aimed at preventing a loss to the fiscus where a DTA

prevents SARS from taxing retirement interests.

• The proposal is the latest aimed at the same group of taxpayers affected by a

series of legislative amendments in the expat space.
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LATEST DEVELOPMENTS | NEW EXIT TAX

Tax Consulting teams up with Expat Petition Group (EPG)

• TCSA invited members of the EPG to share how the proposal under section 9HC

will affect the taxation of their retirement interests and their retirement planning.

The survey indicated:

• More than 75% of participants still have retirement interests in SA;

• 88% of participants will be impacted negatively; and

• Almost 65% stated it will materially change their retirement planning.

• TCSA as technical advisor made written submissions on behalf of the EPG

opposing the proposal.
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LATEST DEVELOPMENTS | NEW EXIT TAX

Highlights of EPG Submission

• TCSA took EPG’s plight to Parliament where our arguments were presented to

the Standing Committee on Finance:

• The proposal again targets the expat community and may result in more
South Africans leaving the tax net

• The proposal overrides South Africa’s treaty obligations

• The proposal will result in double taxation

• Contravention of the Income Tax Act and Vienna Convention

• Section 9HC distorts taxation of retirement interests

HOSTED BY:MARCH 2022 | ALL RIGHTS RESERVED



LATEST DEVELOPMENTS | NEW EXIT TAX

National Treasury withdraws proposal

• Pursuant to opposing submissions National Treasury withdrew the proposal:

“Following the extensive public participatory deliberations with members of
the public in Parliament and through public participatory initiatives hosted by
National Treasury on the 2021 Draft Tax Bills, the proposed amendments
regarding the introduction of section 9HC will be withdrawn from the 2021
Draft TLAB. In order to address the complexities that were raised through the
comment cycle as well as the issue of treaty override, Government proposes
starting the process of entering into the renegotiation of the affected tax
treaties.”

• The withdrawal marks another importantly victory for the EPG and taxpayers that
may otherwise be impacted by it.

• Word of caution – this is a concern for National Treasury and SARS and we are
likely to see a new proposal on the table this year – confirmed in the 2022 Budget
Review
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LEGISLATIVE CHANGES | TIMELINE

2017

• proposal tabled to remove foreign employment exemption – following petition by EPG and TCSA,

Government introduces R1 million limit and amendment postponed to 1 March 2020.

2020

• In the 2020 Budget Speech it was announced that the limitation of R1 million will be increased to R1,25 million.

The change in the Financial Emigration process also announced.

• The R1,25 limitation on the foreign employment exemption takes effect on 1 March 2020.

• Draft Taxation Laws Amendment Bill introduces new FE process where 3-year lock-up is imposed. The

amendment is enacted despite opposition.

2021

• New process for FE takes effect on 1 March 2021.

• Government proposes new exit – proposal withdrawn following opposition from EPG and TCSA.

• Days required requirement under foreign employment exemption relaxed temporarily.
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LATEST DEVELOPMENTS | ENHANCED ENFORCEMENT AND AUDITS

• Reminder

• One of the key features of the new FE process is a stringent audit by the
SARS auditors and potentially by the dedicated SARS Foreign Employment
team.

• These audits focus on residency status and taxpayer’s assets to ensure
correct disclosure for purposes of the exit tax – objective evidence of
cessation of residency is critical.

• Following a legislative amendment, effective 1 March 2021, SARS’
prosecution powers have been enhanced and taxpayers are held to a
higher level of accountability – element of intent is no longer required for
criminal liability.

• In practice we have seen more onerous audits in general.
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LATEST DEVELOPMENTS | ENHANCED ENFORCEMENT AND AUDITS

• Example
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LATEST DEVELOPMENTS | ENHANCED ENFORCEMENT AND AUDITS

• Example
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LATEST DEVELOPMENTS | ENHANCED ENFORCEMENT AND AUDITS

• Example
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LATEST DEVELOPMENTS | REVENUE COLLECTION BY PENALTIES

• Example
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LATEST DEVELOPMENTS | CRIMINAL SANCTIONS

• Example
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Financial emigration (“FE”) vs DTA exemption

• FE once-off process, bank account status change and can withdraw retirement

annuity, provided with a TCS PIN.

• DTA every year process including obtaining residency certificate, SARS challenge

per tie-breaker test bank account remains unchanged, no retirement annuity

withdrawal.

Where is it the same?

CGT deemed disposal for both, no world-wide income (source income only and 

RSA fixed property CGT), can own assets, including properties, send money home, 

return one day, have holiday in South Africa, keep passport, keep policies and 

medical aid etc. 

COMPARISON | FINANCIAL EMIGRATION VS DTA
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OUR GLOBAL FOOTPRINT

Our global footprint stretches over all 7 continents, as well as a key focus

on all 54 African Countries, with industry leading professional partners in

each jurisdiction.



“Judge Dennis M Davis, Chairman Davis Tax 

Committee, is quoted saying: 

“In summary, the second edition of this carefully

considered book (which not only deals with all the

various tax implications of immigration/emigration

but the taxation of residents working offshore)

remains an invaluable guide to an increasingly

complex set of tax challenges. Given these changes,

it is an even more significant addition to our body of

tax literature and will remain essential reading for

anyone advising his or her client with regard to the

tax consequences of migration and non-resident

accruals.”
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THANK YOU

JERRY BOTHA

jerry@taxconsulting.co.za


